





























Community Living Assistance Services and Supports (CLASS) Provisions in PPACA

estimated average (non-weighted) monthly premium for a $75 per day policy in the private LTC
insurance market for lifetime benefits is about $137 a month.

Table 2. Premiums in Private LTC Insurance Market, 2010
(in dollars)

Lifetime Benefit with 5% Compound Inflation Adjustments

CRS Estimated CRS Estimated

Monthly Premium Monthly Premium  Monthly Premium
Age at for a$150 for a $75 for a $50
Purchase Daily Benefit Daily Benefit Daily Benefit
Age 40 $152 $75 $57
Age 50 214 107 64
Age 60 317 158 86
Age 70 416 208 167
Average 274 137 91

(non-weighted)

Source: Premiums for the $150 a day benefit based on premiums reported by age from the premium calculator
for the Federal Long-Term Care Insurance Program, at http://www.ltcfeds.gov.

Vesting and Benefit Triggers

To trigger benefit digibility, PPACA requires that an digible beneficiary be an active enrollee
that has paid premiums for at least five years. In other words, the new law requires a five-year
vesting period before enrolled individuals are digible for CLASS program benefits. In addition,
thereis a minimum earnings requirement that states that an individual must have earned enough
to be credited with one quarter of Social Security coverage for that year (e.g., for 2010, this
amount is $1,120). Finally, there must be a determination that an individual has a functional
limitation that is expected to last for a continuous period of 90 days, as certified by a licensed
health care practitioner, in any of the following areas where the individual

1. isunableto perform at least the minimum number (which may be 2 or 3) of
ADLs without substantial assistance (as defined by the Secretary) from another
individual;

2. requires substantial supervision to protect against threats to health and safety due
to substantial cognitive impairment; or

3. hasaleve of functional limitation similar (as determined under regulations
prescribed by the Secretary) to thelevel described in (1) or (2) above.

Active enrollees are deemed presumptively digible for CLASS benefits if they are a patient
hospitalized for long-term care or a patient in certain specified long-term care facilities, and in or
about to begin the discharge planning process or within 60 days from being discharged. In
addition, they must have applied for the maximum available cash benefit.
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Benefits Provided

The CLASS program provides a cash benefit as well as advocacy services and advice and
assistance counseling. These services are considered to be administrative expenses and subject to
the limits on administrative costs discussed earlier (i.e., 3% of all premiums paid during each year
for all years of the program). The Secretary is required to designate an entity (other than the
state's Disability Determination Services used by SSA) to serve as an Eligibility Assessment
System to provide digibility assessments of active enrollees who apply to receive CLASS
program benefits. The Secretary would be required to establish procedures for benefit applicants
to be guaranteed the right to appeal an adverse determination. An digible beneficiary must
periodically, as determined by the Secretary, recertify for continued eligibility of benefits. The
following discusses the CLASS benefits in greater detail.

Cash Benefit

A cash benefit is available to digible individuals. As previously mentioned, cash benefits are
initially to be no less than an average of $50 per day (as determined based on the reasonably
expected distribution of beneficiaries receiving benefits at various levels). In subsequent years,
this minimum benefit is indexed for inflation. The cash benefit also varies based on the severity
of the beneficiary’s functional or cognitive impairment, with no fewer than two, and not more
than six, benefit-level amounts. Cash benefits are to be paid on a daily or weekly basis with no
lifetime or aggregate limit.

The CLASS program’s average minimum daily benefit amount of $50 is about one-third of the
average daily benefit of $150 provided by most LTC insurance policies today.” When compared
with the current cost of LTC services, the CLASS program’s average minimum daily benefit most
likely would cover some basic home care services (see Table 3). The minimum benefit is not
likely to fully cover full-time home care, adult day care, or more expensive institutionalized care
in a nursing home. However, as noted earlier, the actual benefit amount will vary by degree of
limitation in ADLs or cognitive impairment, so the comparisonin Table 3 isonly in contrast to
the minimum.

Table 3. Estimated Cost of Long-Term Care Services
(average cost per day, 2010)

Type of Care Cost Per Day
Home Health Aide (licensed) $48 (assumes 2.5 hours a day of care)?
Nursing Home Room (Semi-private) $185
Nursing Home Room (Private) $206
Adult Day Care $60

Source: CRS estimates based on the Genworth Financial 2010 Cost of Care Survey, http://www.genworth.com.

a. Daily estimate based on assumption from studies that show individuals use on average 17 hours of care a
week or 2.5 hours a day and the cost per hour is $19.

% A. Tumlinson, C. Aguiar, and M. O Malley, Closing the Long-Term Care Funding Gap: The Challenge of Private
Long-Term Care Insurance, the Kaiser Commission on Medicaid and the Uninsured, June 20009.
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The Secretary is required to establish procedures for administering the provision of cash benefits,
including payment of cash benefits into a Life Independence Account established on behalf of
each beneficiary. Funds in the Life Independence Account are dectronically managed with
procedures for allowing beneficiaries to access the account through debit cards. Cash benefits
paid into this account can be used to purchase nonmedical services and supports that beneficiaries
would need to maintain their independence at home or in another residential setting of their
choice, including, but not limited to, home modifications, assistive technology, accessible
transportation, homemaker services, respite care, personal assistance services, home care aides,
and nursing support. Beneficiaries may also use their cash benefit to obtain assistance with
decision making concerning medical care.

Beneficiaries are allowed to defer benefits on a month-to-month basis but are not allowed to roll-
over accumulated funds in the account from one year to the next. The applicable period for
determining a year for which the accumulated funds in the Life Independence Account must be
used is the 12-month period that begins with the first month in which the beneficiary became
eligible to receive the cash benefit. At an average minimum benefit of $50 per day, individuals
could accumulate up to $18,200 per year, and then withdraw those funds at the end of the year.

Advocacy Services

The Secretary is also required to enter into agreements with state's Protection and Advocacy
(P&A) Systems to provide advocacy services to beneficiaries. To obtain these services,
beneficiaries would be assigned an advocacy counselor who would provide them with

e information regarding how to access the appeal's process established for the
program;

e assistance with respect to the annual recertification and natification process for
eligibility; and

e other assistance with obtaining services as required by the Secretary.

Advice and Counseling Services

The Secretary is required to enter into agreements with public and private entities to provide
advice and assistance counseling services. To obtain these services, beneficiaries are assigned an
advice and assistance counselor who provides beneficiaries with

e access and coordination of LTC services and supports in the most integrated
Ssetting;

e possibledigibility for other benefits and services;
e development of a service and support plan;

e information about programs established under the Assistive Technology Act of
1998 and the services offered under the program;

e available assistance with decision making concerning medical care, including the
right to formulate advance directives or other written instructions recognized by
state law (such as aliving will or a durable power of attorney); and

e other services asrequired by the Secretary.
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Coordination of CLASS Provisions with Medicaid and
Other Programs

The CLASS program benefits are to be coordinated with Medicaid and other programs. PPACA
requires the CLASS program’s cash benefit to cover certain LTC costs for those beneficiaries
who are also enrolled in Medicaid, with separate payment rules applying to Medicaid
beneficiaries (1) receiving institutionalized care, (2) receiving Medicaid home and community-
based services, or (3) enrolled in Medicaid Programs of All-Inclusive Carefor the Elder (PACE).
Specifically, those receiving institutional care (e.g., in a hospital, nursing facility, or intermediate
carefacility for the mentally retarded) are ableto retain 5% of the CLASS program’s daily or
weekly applicable cash benefit (in addition to Medicaid's personal needs allowance). The
remainder of the benefit is applied to thefacility’s cost of providing care, and Medicaid is
required to provide secondary coverage of such care.

For those recelving Medicaid home and community-based services (HCBS) or Medicaid PACE
program services, the beneficiary may retain 50% of the CLASS program’s daily or weekly
applicable cash benefit, with the remainder of the benefit applied toward the cost to the state of
providing such assistance. The benefit cannot be used to claim federal matching funds under
Medicaid.”® Medicaid is required to provide secondary coverage for the remainder of any costs
incurred in providing such assistance. Institutionalized Medicaid PACE recipients are treated
similarly to those other institutionalized M edicaid recipients described above.

With respect to these Medicaid payment rules, any CLASS program benefits received by an
eligible beneficiary are to supplement, but not supplant, other health care benefits for which the
beneficiary is eligible under Medicaid or any other federally funded program that provides health
care benefits or assistance. PPACA does not address how deferred funds that a beneficiary
accumulatesin a Life Independence Account prior to Medicaid eligibility interact with Medicaid
payment rules.

PPACA also requires CLASS benefits to be disregarded for the purposes of determining or
continuing the beneficiary’s digibility for benefits under any other federal, state, or locally
funded assistance program, including benefits paid under Social Security Disability Insurance
(SSDI), Supplemental Security Income (SSI), Medicare, Medicaid, the Children’s Health
Insurance Program (CHIP), veterans benefits, low-income housing assistance programs, or the
Supplemental Nutrition Assistance Program (SNAP).

Funding, Oversight, and Reporting Requirements

PPACA establishes a trust fund entitled “ The CLASS Independence Fund,” within the U.S.
Department of Treasury. The Secretary of the Treasury is required to invest and manage the
CLASS Independence Fund in the same manner, and to the same extent, asthe Federal
Supplementary Medical Insurance Trust Fund under Medicare. PPACA also creates a Board of

% A state would be paid the remainder of a beneficiary’s daily or weekly cash benefit only if the state’ s HCBS waiver
(under either Section 1115 or 1915(c) or (d), or the state plan amendment under 1915(i) of the SSA) does not waive
reguirements relating to statewideness or comparability. Thus HCBS waivers must be offered statewide and benefits
must be comparable in amount, duration, or scope for individuasin particular eigibility categories. In addition, the
state must also offer at a minimum case management services, personal care services, habilitation services, and respite
care under such awaiver or state plan amendment.
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Trustees of the CLASS Independence Fund composed of the Secretary, Commissioner of Social
Security, the Secretary of the Treasury, the Secretary of Labor, and two members of the public
nominated by the President. The Board of Trusteesis required to (1) hold the fund; (2) report to
Congress on the operation and status of the fund, as specified; (3) report immediately to Congress
whenever the board is of the opinion that the amount of the fund is not actuarially sound with
regard to specified projections; and (4) review the general policies followed in managing the
fund, and recommend changes in such policies, as specified.

PPACA also establishes a CLASS Independence Advisory Council that consists of up to 15
individuals appointed by the President. The Advisory Council is required to advise the Secretary
on matters of general policy in the administration of the CLASS program and in the formulation
of regulations, including the devel opment of the CLASS Independence Benefit Plan and the
determination of monthly premiums under the plan. The Advisory Council also formulates
regulations regarding the financial solvency of the program. PPACA authorizes such sums as may
be necessary for FY 2011 and each fiscal year thereafter to carry out the Advisory Pand’s duties,
to remain available until expended.

The Secretary is required to promulgate regulations as necessary to carry out the CLASS
program, including regulations concerning fraud and abuse. In addition, the Secretary is required
to submit an annual report to Congress on the CLASS program beginning January 1, 2014, to
include

o thetotal number of enrolleesin the program;

o thetotal number of digible beneficiaries during the fiscal year;

¢ thetotal amount of cash benefits provided during the fiscal year;

e adescription of instances of fraud or abuse identified during the fiscal year; and

e recommendations for such administrative or legidative action as the Secretary
determines necessary to improve the program or to prevent fraud and abuse.

In addition to these specifications, the report includes recommendations for such administrative
or legislative action as the Secretary determines necessary to ensure solvency of the program. The
HHS Inspector General is required to submit an annual report to the Secretary and to Congress
relating to the overall progress of the CLASS program and the existence of waste, fraud, and
abusein the program.

PPACA also includes provisions relating to solvency and financial independence. Regarding
solvency, the Secretary is required to regularly consult with the Board of Trustees and the
Advisory Council to ensure that enrollee premiums are adequate to ensure the financial solvency
of the CLASS program. With respect to financial independence, PPACA explicitly prohibits
“taxpayer funds’ from being used for payment of benefits under the CLASS program. “ Taxpayer
funds’ are defined as federal funds from a source other than premiums by CLASS program
participants and interest earnings on those premiums.

Tax Treatment of CLASS Program

Under PPACA, CLASS premiums and benefits are treated for tax purposes similarly to current
tax-qualified LT C insurance contracts. However, under current law, itemized deductions for
employee contributions to LTC insurance premiums are limited. Specifically, these premium
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contributions are not deductible except as itemized deductions to the extent they, and other
unreimbursed medical expenses, exceed 7.5% of adjusted gross income (AGI).”’

Employer contributions toward LT C insurance premiums are excluded from taxable income of
the employee. In addition, salf-employed individuals are allowed to include LTC insurance
premiums in calculating their deductions for health insurance expenses. Both of these are subject
to age-adjusted limits on the amount that can be excluded from gross income. In 2010, these
limits ranged annually from $330 for persons aged 40 or younger to $4,110 for persons aged 70
and older.

Benefits from a“ qualified” LTC insurance policy are excluded from the gross income of the
taxpayer (that is, they are exempt from taxation).?® The exclusion for LTC insurance benefits paid
on a per diem or other periodic basisis limited to the greater of (1) $290 a day (in 2010) or (2) the
cost of LTC services.

Personal Care Attendant Workforce

PPACA also includes two provisions related to personal care attendant workers (Section 8002(b)).
These provisions address the infrastructure for the provision of personal care attendant workers
for CLASS beneficiaries, and establish a Personal Care Attendant Workforce Advisory Panel, as
described below.

Adequate Infrastructure

The stated purpose under PPACA is to assure an adequate infrastructure for the provision of
personal care attendant workers to individuals receiving benefits under the CLASS program. It
amends Medicaid statute to require a Medicaid state plan for medical assistance to assess the
extent to which certain entities have the capacity to serve as fiscal agents for, employers of, and
providers of employment-related benefits for such workers who provide servicesto CLASS
beneficiaries. PPACA designates or creates such entities to serve in this capacity for such workers
for the stated purpose of ensuring an adequate workforce supply for CLASS beneficiaries and
ensuring that such entities will not negatively alter or impede existing service delivery that
provides for consumer-controlled or salf-directed home and community-based services, impede
the ability of individuals to direct and control their home and community-based services, or
inhibit CLASS beneficiaries from relying on family members for the provision of personal care
services.

Advisory Panel

PPACA also includes a provision requiring the Secretary, within 90 days of enactment, to
establish a Personal Care Attendants Workforce Advisory Pand. The purpose of the panel isto
examine and advise the Secretary and Congress on workforceissues related to personal care

%" See Section 213(d) of the Internal Revenue Code. Under the Patient Protection and Affordable Care Act the
threshold will increase to 10% for those under the age of 65 in 2013 and for those aged 65 and older in 2017.

% Hedlth Insurance Portability and Accountability Act, P.L. 104-191, and Section 7702B(b) of the Internal Revenue
Code.
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attendant workers, including adequacy with respect to the number of personal care workers; their
salaries, wages, and benefits; and access to the services they provide.

The Secretary is required to ensure that membership on the panel include seniors and individuals
with disabilities of all ages, as well as representatives of individuals with disabilities, seniors,
workforce and labor organizations, home and community-based service providers, and assisted
living providers.

Budget Implications of the CLASS Program

CBO and CM S have estimated the federal budget impact of the CLASS provisions. Their
estimates differ dueto different assumptions about participation rates and adverse selection. CBO
estimates that the CLASS program will reduce federal deficits in the short run, while increasing
costs in subsequent decades. Specifically, CBO estimates that the CLASS program provisions
will reduce the deficit by $70 billion over the 10-year period from 2010 through 2019. These
estimates include $2 billion in savings to the Medicaid program.” Cost savings would largely be
generated as aresult of the five-year vesting requirement under which the program pays out far
less in benefits than it would receive in premiums over the next 10 years.®

As noted earlier, an important assumption in CBO's estimates is that premiums would be set (and
updated over time) to ensure that they cover the full cost of the program as measured on an
actuarial basis. CBO also assumes 3.5% of adult population will participate in the program (or
dlightly less than 10 million people by 2019). This compares with a 4% participation rate in the
current employer-sponsored private LTC insurance market.

CMS provided independent estimates of the CLASS provisionsin PPACA. CMS'’s estimate
includes a net federal savings of about $38 billion over 10 years. Differences between the CMS
and CBO estimates are due to different assumptions about participation rates in the CLASS
program. CM S assumes 2% of potential participants will enroll (or roughly 2.8 million people by
the third year of the program), which is lower than CBO's assumption noted above. According to
CMS, this lower than average participation rate is due to (1) the voluntary nature of the program;
(2) thelack of a federal subsidy; (3) aminimal premium of $5 for working students and low-
income individuals; (4) ardatively high premium as a result of adverse selection and subsidizing
those paying a $5 premium; (5) a new and unfamiliar benefit; and (6) the availability of lower-
priced private LTC insurance for many.*

Timeline for CLASS Provisions

Table 4 provides atimeline of key dates for implementation of CLASS program provisions, as
specified under PPACA. Notably, by October 1, 2012, the Secretary must designate a benefit plan
asthe CLASS Independence Benefit Plan and publish such designation in afina rulethat allows

® Congressional Budget Office, Letter to Senator Harry Reid From Douglas Elmendorf, CBO Director, dated March
11, 2010.

% These revenue estimates were prepared by the Joint Committee on Taxation.

3 Memorandum from the Office of the Actuary, Centers for Medicare and Medicaid Services, Estimated Financial
Effects of the Patient Protection and Affordable Care Act, as amended, April 22, 2010.
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for a public comment period. However, the new law does not specify a date for CLASS program
implementation or enrollment. With respect to implementation of the CLAS program provisions,
on June 16, 2010, HHS announced the establishment of the Personal Care Attendants Workforce
Advisory Panel and solicited nominations for the 15-member panel. Nominations were due to
HHS by June 18, 2010.* And, on November 16, 2010, HHS published a notice in the Federal
Register announcing the establishment of the CLASS Independent Advisory Council and solicited
nominations for the 15-member panel with nominations due to HHS by December 1, 2010.%

Table 4.Timeline of Key Implementation Dates for CLASS Provisions in PPACA

Section
Implementation Date Number Provision

By June 21, 20100 Sec. 8002(c)  Requires the Secretary to establish a Personal Care Attendants
Workforce Advisory Panel for the purpose of examining and advising
the Secretary and Congress on workforce issues related to personal
care attendants.

January |, 201 | Sec. 8002(a)  Establishes the CLASS Program, as specified.

January |, 201 | Sec. 8002(b)  Addresses adequate infrastructure for the provision of personal care
attendants. Specifically, requires states, no later than March 23, 2012, to
(1) assess whether certain providers have the capacity to serve as fiscal
agents and provide employment-related benefits to personal care
attendants who provide services to CLASS beneficiaries; (2) designate
or create entities to serve as fiscal agents; and (3) ensure such
designation does not alter or impede existing consumer-directed home
and community services delivery systems or inhibit individuals from
relying on family members for personal care services.

January |, 201 | Sec. 8002(d)  Requires the inclusion of information on supplemental coverage from
the CLASS program in the National Clearinghouse for Long-Term Care
Information.

By January 1, 2012 Sec. 8002(a)  Requires the Secretary to (1) establish an Eligibility Assessment System;
(2) enter into agreements with the Protection and Advocacy System for
each state; and (3) enter into agreements with public and private
entities to provide advice and assistance counseling.

By October [, 2012 Sec. 8002(a)  Requires the Secretary to designate a benefit plan as the CLASS
Independence Benefit Plan and publish such designation, along with
details of the plan and the reasons for the Secretary’s selection, in a final
rule that allows for a public comment period.

Beginning January |, 2014  Sec. 8002(a)  Requires the Secretary to submit an annual report to Congress on the
CLASS program, as specified.

Source: Table prepared by the Congressional Research Service based on the text of PPACA (P.L. | | |-148).

Notes: Unless otherwise specified, references in this section to “the Secretary” refer to the Secretary of HHS.

Requires the establishment of a Personal Care Attendants Workforce Advisory Panel within 90
days of enactment.

%2 Department of Health and Human Services, “ Establishment of the Personal Care Attendants Workforce Advisory
Pand, 75 Federal Register 34140-34141, June 16, 2010.

33 Department of Health and Human Services, “ Establishment of the Independent Advisory Council,” 75 Federal
Register 70005-70006, November 16, 2010.
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